
Town of Amherst 1 
Zoning Board of Adjustment 2 

Information Center- Souhegan High School 3 
Tuesday, November 18, 2014 4 

 5 
ATTENDEES:   D. Kirkwood; Chair, J. Quinn, J. Ramsay, W. Sullivan (Alt), C. Vars (Alt), R. Panasiti (Alt)  6 
A. Buchanan (Alt) and C. Mailloux- Community Development Director 7 
 8 
D. Kirkwood called the meeting to order at 7:07pm. The applicant requested to audio record the 9 
meeting since it will not be video recorded. The request was approved. D. Kirkwood introduced the 10 
board members.  11 
 12 
The first case was read by J. Ramsay. 13 
1.   Case #PZ5490-101714- Appeal of an Administrative Decision 14 
Terry & Kelly Connor, 1 Smith Lane, PIN# 003-027-000- Appeal of an administrative decision of  the 15 
Amherst  Planning Board  relative to its  interpretation of  the Amherst Zoning Ordinance regarding 16 
calculation of minimum lot size and density of Elderly Housing projects in the Rural Residential zone. 17 
 18 
T. Quinn, attorney, was present to represent Terry and Kelly Connor. Also with him were: attorney J. 19 
Boutin and K. Bouchard and K. Clinton from Meridian Land Services. They have all been working on this 20 
case over the past two years.  21 
T. Quinn explained that the zoning ordinance has changed since this case began in 2012. In 2014 the 22 
ordinance was restructured. Article 5 which dealt with elderly housing was moved to article 4. T. Quinn 23 
explained the various portions of the ordinance that apply to the case which include portions of both 24 
section 4 and section 5.  25 
 26 
T. Quinn presented historical background of the case to the ZBA as follows. 27 
In 2012, the applicant applied for a special exception for elderly housing. It was approved in January of 28 
2013. In December of 2013, the plan went before the Amherst Planning Board. In October of 2014,  the 29 
Planning Board decided the applicants weren’t compliant with the density requirements. Since that was 30 
a zoning issue, instead of the appeal going to Superior Court, it comes back to the ZBA.  31 
This has been a two year project. The plan that was presented back in 2012 is essentially the same as 32 
tonight’s plan. The lot is approximately 16 acres, and 30 units with the possibility of a community room 33 
are proposed. The majority of the site is North of Smith lane. South of Smith lane is to be the site of the 34 
community well.  35 
In the ordinance, special exceptions expire after a year unless construction has begun or a Certificate of 36 
Occupancy is issued. Neither was the case in this instance, so the applicant applied for it again in 37 
December 2013 and it was granted again. No conditions were put on the approval. In the meantime, 38 
they obtained a variance for the 100’ setback from Rt. 101. 39 
Since then, the case has come before the Planning Board on many occasions. A final approval was 40 
submitted in July 2014 to the Planning Board. The case was moving forward and getting down to the 41 
details such as traffic and sidewalks.  42 
Then in September 2014, the issue became the density. The case was tabled and Town Counsel was 43 
approached on the issue. In October 2014 the plan was denied on the basis that the plan was non-44 
compliant with the minimum lot size.  45 
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T. Quinn began his appeal to the ZBA. The plan meets the special exception requirements.  46 
Article 5 section 5.2 addresses the standards for all special exceptions. 47 
Article 4 section 4.3B addresses the standards for elderly housing.  48 
The applicants believe they meet the standards for both of these sections.  49 
There are two main requirements that need to be met.  50 
5.2A1.1- general requirement states the property in question is in conformance with the dimensional 51 
requirements of the zone; and that the minimum lot area shall contain no wetland, flood plain or slopes 52 
greater than 20% as defined in article 4. 53 
4.3B- Elderly housing states tract density shall be a minimum 0.5 acres per unit and the total lot not less 54 
than 15 acres. 55 
 56 
The original presentation confirmed the lot would be 16 acres and include two flat, dry acres. There are 57 
actually eight flat, dry acres on the lot.  58 
Special exceptions are for more intense uses on legally conforming lots and that makes perfect sense. 59 
The applicant meets the requirements of the two flat dry acres.  60 
They also meet the elderly standards- entire lot is not less than 15 acres and not less than 0.5Ac per unit. 61 
T. Quinn stated he believes the Planning Board’s calculation is incorrect  62 
The Ordinance reads: ‘The entire tract cannot be less than 15 acres.’ It does not say ‘net tract’.  63 
That was the interpretation of the applicant as well as the former zoning administrator.  64 
 65 
T. Quinn looked online for the definition of entire: 66 
1. No element or part left out 67 
2. No part left out 68 
3. Complete in all parts, undivided, whole. 69 
 70 
Net tract calculations are listed in other ordinances, but this ordinance specifically uses the wording: 71 
entire. 72 
 73 
T. Quinn stated again that he believes they meet all of the requirements for the special exceptions and 74 
that the denial was based on a Planning Board error.  75 
 76 
W. Sullivan asked T. Quinn what his thoughts are on the failure to appeal. 77 
T. Quinn responded that twice appeals could have been filed. The selectman could have appealed if they 78 
disagreed with the approval, but didn’t.  79 
D. Kirkwood mentioned some area and frontage requirements for nursing homes, churches and elderly 80 
housing. He then read from the Ordinance and asked about the interpretation.  81 
T. Quinn stated they meet the minimum dimension of zone (2Ac) of which the area cannot include 82 
wetlands and slopes. They have 8Ac. He again stated that density is 1 unit per .5 acre and there’s no 83 
mention of net tract.  84 
 85 
Ken Clinton – Meridian Land Services 86 
He has been working on this project since the beginning as well as working often in Amherst and has 87 
experience with elderly housing. He provided documentation to the board.  88 
He explained there are two distinct parts.  89 
 90 
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The threshold test is that it should be a conforming lot. It needs to meet minimum lot size. (5.2A1.1) 91 
If you meet the first test of minimum lot, you can proceed to the next test. (4.3B) 92 
Mr. Clinton further reviewed and read from the document submitted regarding other sections of the 93 
Ordinance to compare them to the sections in question. (See attached) 94 
 95 
A. Buchanan was confused as to how the planning board brought this issue up. 96 
T. Quinn stated it came up late in the process. In April 2014 the applicant presented a preapproval plan 97 
and smaller issues were coming up such as sidewalks and overflow parking. At that time there was no 98 
mention of this issue.   99 
A. Buchanan asked for clarification as to what the Planning Board is suggesting is needed- 15 clean 100 
acres? Yes that is what their interpretation is.  101 
W. Sullivan stated that with the Planning Board’s argument, the whole project wouldn’t qualify, true?  102 
A. Buchanan- or only 15 units would be possible. 103 
J. Boutin confirmed yes, if we use the Planning Board interpretation, the project wouldn’t be possible. 104 
The Planning Board believes 16 units could be done with the eight acres, but that’s not possible. 105 
 106 
C. Mailloux clarified that the ZBA members have copies of the Planning Board minutes. Town Counsel 107 
was consulted and the Planning Board used his opinion to aid in their decision. All of that info is in the 108 
ZBA packets. 109 
 110 
Ken Clinton showed a plan that shows accurate wetlands and limit of the flood zone. This is and was 111 
complete and done by the Meridian surveyors.  112 
D. Kirkwood asked him if you did net tract area, what would you come up with. K. Clinton didn’t know 113 
the answer because he hasn’t done that calculation because it wasn’t necessary for the application.  114 
J. Boutin also responded that because of the requirements of the ordinance, the criteria is different for 115 
each section, so which criteria would he have calculated for?  116 
 117 
W. Sullivan moved to go into deliberations. A. Buchanan seconded. Vote: All in favor 118 
 119 
DELIBERATIONS: 120 
1.   Case #PZ5490-101714- Appeal of an Administrative Decision 121 
Terry & Kelly Connor, 1 Smith Lane, PIN# 003-027-000- Appeal of an administrative decision of  the 122 
Amherst  Planning Board  relative to its  interpretation of  the Amherst Zoning Ordinance regarding 123 
calculation of minimum lot size and density of Elderly Housing projects in the Rural Residential zone. 124 
 125 
J. Ramsay moved no regional impact. W. Sullivan seconded. Vote: All in favor 126 
Discussion:   127 
 128 
W. Sullivan stated that the language about the entire tract of land is unequivocal. It states entire.  129 
In Bill Drescher’s opinion, there is no mention of the word entire which is the whole key.  130 
The minimum lot area isn’t even a question. They could put three buildings of 12, 12 and 6 units each 131 
and still be ok. Also, we ruled on this. There was no appeal. The applicant probably spent six figures on 132 
the project based on our decision.  133 
A. Buchanan feels the same way as W. Sullivan. Regarding Section 5.2.1.1, based on the language, the 134 
ordinance is clear. He can’t see where the Planning Board is coming from- it doesn’t make any sense.  135 
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D. Kirkwood is familiar with these articles since he wrote a few of them. The elderly housing was in the 136 
Ordinance before they wrote the others. He is also familiar with the intent.   The intent may be 137 
different from what was written into the ordinance. He’s trying to reconcile the intent with what was 138 
written. Regarding tract density- he’s assuming it was put in in 2007. It was inserted after the rest of the 139 
development vehicles were in the ordinance. When you try to find the definition of minimum lot area, 140 
it’s difficult to come up with anything other than what Ken mentioned.   141 
It may not say what was intended, but we can’t hold the applicant accountable for what is not written.  142 
 143 
Test: 144 
Did the applicant demonstrate that there was an error in the interpretation of the Amherst Zoning 145 
Ordinance in the decision made by the Planning Board? 146 
 147 
A. Buchanan yes. I believe the Planning Board misinterpreted article 5.2.1 as it applies to the law 148 
J. Ramsay yes. The only qualifications are the ‘entire tract’ and there are no qualifications on that 149 
J. Quinn yes agree with Alex 150 
W. Sullivan yes 151 
D. Kirkwood yes 152 
5 True 153 
D. Kirkwood stated that the appeal, having passed the test, is approved.  154 
 155 
A. Buchanan moved to come out of deliberations. C. Vars seconded. Vote: All in favor 156 
 157 
Other Business:  158 
1. Minutes: October 21, 2014   159 
 160 
J. Ramsay moved to accept the minutes of October 21st as submitted. W. Sullivan seconded.  161 
Vote: 4 in favor to approve the minutes.  W. Sullivan, J. Ramsay and A. Buchanan abstained.  162 
 163 
A. Buchanan moved to adjourn at 8:17pm. C. Vars seconded. Vote: All in favor.  164 
 165 
Respectfully submitted,  166 
Jessica Marchant 167 
 168 
 169 
 170 
 171 
 172 
 173 
 174 
 175 
 176 
 177 
 178 
 179 
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